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Title VII of the Civil Rights Act of 1964 prohibits discrimination in employment on 
account of sex, race, color, religion, or national origin. To achieve the great potential of 
Title VII for securing social and economic gains for women workers, as well as others, 
the law must be interpreted with wisdom and perspective, vigorously administered and 
enforced, and widely publicized. Because one-third of the national work force is 
women, one-tenth of all family-heads are women and nearly half of these earn less 
than $3,000 annually, unemployment rates are higher for women than men, and average 
earnings are less, and Negro women have been victims of both sex and race 
discrimination, assurance of equal employment opportunity is of direct and immediate 
concern. Reasons for not hiring women based on assumptions of comparative 
employment characteristics of women in general, assumptions of sex prejudice of 
clients, or stereotype characterizations are not bona fide occupational exceptions. 
Advertising which expresses sex preference or limitation is also unlawful except when 
the employer can show a bona fide occupational qualification. (FP) 
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INTRODUCTION 



The Interdepartmental Committee and Citizens 1 Advisory Council on 
the Status of Women were established by Executive Order No. 11126 
of November 1, 1963, as amended by Executive Order No. 11221 of 
May 6, 1965 » This action was taken after the president s Commission 
on the Status of Women had completed its work and made its report, 

American Women, to the President in October of 1963. _0ne of the 

recommendations of the President^ Commission on the Status of Women 
was the creation of the present cabinet-level Committee and Citizens 
Council to facilitate the carrying out of the Commission s recoirmen- 
dations, to coordinate the relevant activities of the Federal govern- 
ment, and to provide continuing leadership in advancing the status 

of women. 

The Council is specifically directed by E.O. 11126 to •* consider the 
effect of new developments on methods of advancing the status of 
women and recommend appropriate action" to the Interdepartmental 
Committee on the Status of Women. Many of the members of the Committee 
and Council also served on the President^ Commission on the Status of 

Women. 

At its meeting on July 28, 1965, the Council considered the potential.' 
impact on the status of women of the provisions of Title VII of the | 
Civil Rights Act of 19.6tu Title VH contains a specific prohibition 
against discrimination in employment on account of sex and thus falls - 
within the specific area of concern of the Citizens Advisory Counci 
on the Status of Womens 

In a democracy, we are committed to the elimination of discrimination 
in all aspects of American life. The Council is deeply concerned, 
therefore, that equal employment opportunity for all workers withou 
regard to race, color, religion, sex, or national origin be fully 
realized. The Council considers Title VII a congressional mandate 
for f ull economic opportunity for women. In order to achieve the - 
great potential of Title VII for securing social and economic gains 
for women workers as well as for other groups covered by the law, 
it must be interpreted with wisdom and perspective and must be ^ 
vigorously administered and enforced. 

Members of State Comnissions on the Status of Women held a two-day 
meeting July 29-30, in Washington, D.C. The implementationof 
Title VII was placed first by these spokesmen from U9 ** 

the current topic of greatest concern. The Chairman of t- Equ 1 
Employment Opportunity Commission, the Honorable Franklin D. 

Roosevelt, Jr. and Commissioner Eileen Hernandez were heard as 
Si aakers, with obviously intense interest by the over 300 attending 
■ men and women, following their welcome by the President of the 
United States. The Council is also aware of the strong concern 
of other organizations on this subject. 



It is the purpose of this statement to set forth the views of the 
Council on sons of the issues which hive arisen or ire likely to 
arise with respect to women in e^Ioyment under Title VII. The 
Council earnestly urges that these views be given early consideration 
by the Equal Employment Opportunity Commission and hopes that they 
will prove helpful and contribute tc action by the Commission in 
formulating its guidelines for carrying out its responsibilities 
under the law*. 

This memorandum does not, of cour.se, cover all the issues concerning 

women in employment which may be raised by Title VII. The Council f 

will expect to develop additional views as the need and opportunity 

occur. It stands ready to be helpful, and is hopeful °£ teing 

consulted and called upon in considering the problems uhich will 

inevitably arise in this great area of mutual commitment to opening 

wide the doors of opportunity in employment. 

The Interdepartmental Committee has approved this memorandum. The 
Attorney General abstained, considering it inappropriate to express 
a view on issues which might be the subject of litigation. 



(more) 



2 



o 

ERIC 



The Need for a Positive Approach 



The number and proportion of women in the labor force has increased 
steadily during the past $0 years. The percentage of working women 
who are married has also increased. The average period spent in 
the labor force has been lengthened and the range of jobs open to 
women has greatly expanded 0 Today, more than one-third of the 
nation 3 s working force is comprised of women,, 

One-tenth of all family heads are women and nearly half of these 
have an annual income of less than $3000 o* About two^fifths of the 
white families and nearly three-fourths of the nonwhite families 
headed by women live in poverty. The unemployment rate is generally 
higher for women than for men. The average annual earnings for full- 
time year-round employment for women is lower than for men in all 
industries. Although the lower economic status of working women 
cannot be entirely attributed to sex discrimination, these facts 
do demonstrate that equal employment opportunity without discrimin- 
ation on the basis of sex is of direct and immediate concern to 

women. 



The recent concentration, qn the part of the press, on various o 
hypothetical cases which have no bearing on the real problems of 
sex discrimination fosters an attitude that the whole subject is 
one which should be taken lightly and invites acceptance of such 
an attitude by a disturbingly large segment of the public. The 
implications of such attitudes toward compliance with a Federal 
law are obvious. Unless the public is brought to understand that , 
to deny a qualified woman a job simply because she is a woman is v 
wrong, and that women have been and continue to be denied equal ^ _ 
employment opportunity throughout the United States, the EEOC will 
be handicapped in achieving compliance with Title TO. Bnphasis 
on the difficulties of interpreting the law also give the impression 
that enforcement may be delayed indefinitely and that compliance 
is not required. 

The Council urges that the Commission utilize whatever resources “1 
and authority it has to educate the public toward acceptance of -J 
the law, 'to inform working women of their rights under the law 
and to adopt an affirmative and positive attitude of encouraging 
employers, employment agencies and unions to comply with the pro- 
hibitions against discrimination in enployment. 



A positive approach is especially important to Negro women who have 
been the victims of both race discrimination and sex discrimination. \ 
The unemployment rate is higher for Negro women than for any other 
groups the average earnings of Negro women are lower than those of 
any other group. The elimination of both race discrimination and 
sex discrimination will be necessary in order to provide equal 
employment opportunity for Negro women. 
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The Council believes that the inti-discrimination provisions of 
Title VII regarding sex can creatively reinforce those relating to 
race, color, religion and national origin. Our struggle against 
any one injustice need not dilute our efforts to eliminate the 
others. According broader employment opportunities for Negro 
men, for example, does not require the lessening of opportunities 
for women, including Negro women, but rather an expansion of 
opportunity for all. 
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Bona Fide Occupational Qualification 



Title VII of the Civil Rigits Act of 196U makes it an unlawful 
employment practice for an employer to refuse to hire or to 
discharge an individual or otherwise discriminate against an 
individual with respect to compensation, terras, conditions^ or 
privileges of employment because of the individual 1 © sex, It 
is also an unlawful employment practice for an enployer to’ limit, 
segregate, or classify employees in any way which deprives an 
individual of eirployment opportunities or adversely affects his 
status as an employee because of such individual s sex* 

(Section 703(a)), Comparable provisions define unlawful employ- 
ment practices of enployment agencies and labor organisations, 
(Section 703(b) and (c)). 



It is not an unla wful enployment practice for an employer to hire 
and employ an individual on the basis of sex M in those certain 
instances where * * * sex * * * is a bona fide occupational 
qualification reasonably necessary to the normal operation of that 
particular business or enterprise * * *. ,t (Section 703(e)). This 
exception is also applicable with respect to religion and national 
origin, but not with respect to race or color. Of course, the 
burden is upon the party claiming this exception to prove that the 
specific employment requires a man or a woman as the case may be. 

The Council believes that the bona fide occupational qualification) / 
exception as to sex should be interpreted narrowly. Sex labels-- 
**men*s jobs” and “women* s jobs**-- deny employment opportunities to 
both sexes. The experience of the Federal government as an employer, 
as well as much of private industry, has demonstrated that there are 
very few jobs which cannot be effectively performed by qualified 
persons of either sex, * In a Civil Service Commission sample survey 
made in 1963, out of 3U,000 requests for candidates for new appoint- 
ments from the Civil Service examination lists, only hO specified ^ 

sex. 



The Civil Service Commission, in carrying out the Federal policy of 
eaual enploymont opportunity without discrimination as to sex, found 
that it was* helpful to specify some of the conditions which may not 
be used as a basis for excluding women from consideration for a 
position. (These are listed in the Federal Per sonnex Manual, 
cages 713-7 and 713-8) , The Coimcil believes that this may also be 
an effective way to approach compliance with Title VII ° * or ® xan?) e> 
guidelines interpreting the bona fide occupational qualification 
exception might advise employers that certain "excuses” for not 
hiring women will not be accepted by the EEOC as bona fide 
occupation*! qualifications* n 
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Emphasis on what is not a bona fide occupational qualification 
rather than what is a bona fide occupational qualification would 
help to avoid ridiculous hypothetical such as male bunnies, male 
women 1 s fashion models, etc. It would also help to clarify what 
should be regarded as discriminatory against women. 

Reasons for not hiring women which may be offered by private 
employers from time to time and which the EEOC believes are not 
acceptable bona fide occupational qualifications might likewise 
form the basis for clarifying guidelines and would be helpful to 
other employers. 

The Council would like to suggest, as a beginning, that the EEOC 
make clear that the following reasons for not hiring women, which 
are likely to be offered by some employers, do not come within the 
bona fide occupational exception. 

1. The refusal to hire a woman because of her sex, based on 
assumptions of the c omparative employment c haracteristics 

J of^fbronHtir-general. For example, the assuraptionthat 
women are only temporary workers; the assumption that the 
turnover rate among women is higher than among men. 

Assumptions such as these are often found to be based on 
norths when actual comparisons are made with male employees 
in the same type and level of jobs. Even if it could be 
proved that women as a class are more likely to leave 
earlier, this would not justify pre-judging a particular 
individual because of class membership. 

2. The refusal to hire a woman because of an assumption of 
\[sex prejudice on the part of the public,- clients, customers. 

other ^r^lbyees or 'some other group which the employee will 
come in contact with. This likewise is an assumption which 
may well be false. Even if it could be proved to be true, 
it does not follow that the prejudice would affect the 
particular woman , s performance of the job or that she would 
not be able to overcome the prejudice and change discriminatory 
attitudes. 

3. The refusal to hire an individual based on stereotyped 

sj characterizations of the sexes. Such s tereotyp es include 
the followings women express their emotions differently 
than men; men are less capable of assembling intricate 
equipment; men are stronger than women; women have more 
endurance than men, etc. The principle of nondiscrimination 
requires that individuals be considered on the basis of 
individual capacities and not on the basis of any character- 
istics generally assigned to the group. This would not mean 
that a woman (of a man) who is not capable of doing heavy 
physical labor must be hired or employed in that kind of 
work. 
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Non® of the above three types of sex discrimination is relevant to 

lob. In none of them does the Council believe thet sex is a bona 
fide occupational qualification reasonably necessary to the normal 
operation? of particular business or enterprise as provide 

in section 703 (©T of the Act# 

Experience under Title TO will likely reveal other unjustifiable 
reasons for limiting employment opportunities “*“*",* SeX 

^ceptablf^er 0 t? 6 bTna «2 operational qualification exception. 
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Advertising 



Under section 701(b) of the Act, it is an unlawful employment 
practice for an employer, labor organization or employment agency 
to publish any advertisement which indicates any preference, limi- 
tation, specification, or discrimination as to sex, with only one 
exception— when sex is a bona fide occupational qualification for 
employment. 

The Council is alarmed it the lack of compliance with '‘-Ms provision 
as evidenced by the continued advertising in sex-segregated newspaper 
columns. Separate "help-wanted men" and "help-wanted women" columns 
in newspapers serve only to advise prospective job applicants not 
to apply where they are not wanted, thus perpetuating discrimination. 
Moreover, sex-segregated newspaper columns actually encourage employers 
to place a sex label on jobs, which unintentionally restricts the 
employment opportunities of both men and women. 

The Council urges that the EEOC make clear to employers that the 
law prohibits placing an employment advertisement in a newspaper 
column which indicates a sex preference unless they can show that 
being a man or a woman as the case may be is a bona fide qualification 
for the job. The cooperation of the newspapers should also be sought. 
The Council believes that the adoption by the EEOC of a firm position 
on advertising would yield ready cooperation from the newspapers. 

The Phoenix Gazette and the Honolulu-Star-Bulletin , for example, no 
longer segregate their employment advertisements. (The advertising 
provisions in the Arizona and Hawaii fair employment laws are similar 
to the Federal law.) Vhere an employer can show that sex is a bona 
fide occupational qualification, the sex limitation could be expressed 
in the individual advertisement. 

The discontinuance of sex-segregated newspaper columns would also 
help tc eliminate sex discrimination in employment not covered by 
Title VII o Moreover, the lack of a strong Federal position on 
advertising may hamper effective implementation of advertising 
provisions of State fair employment laws which do not have numerical 
limitations of coverage# 



The Bennett Aacndnent 



Section 703(h) of the Act provides, in part, that At shall not he 
^ ^vful mployment practice * * * for any employer to differen- 
tiatfupon the* basis of sex in determining the amount of \rages or 
nn mid or to he paid to employees of such employer if 
such* differentiation is authorized by the provisi^s of section 6( ) 
rtf 1 the 5h±r Labor Standards Act of 193®^ amended (the Equ^l y 
Act of 1963) (29 U.S.C. 206(d))." Senator Bennett had offered, this 
language as 'an amendment to the civil rights bill as a "technical 
correction," for the purpose of providing that in the event of 
conflicts, the provisions of the Equal Pay Act shall not be 
nullified." (HO Cong. Rec. 13^7 > 88th Cong. 2dSess., 9^ )• 

It has been suggested that this provision be interpreted as lilt- 
ing coverage of cases involving discrimination on the basis of 
sex in payment of compensation to those cases which axe 
covered^by” the equal pay provision of the ^r Ubor Standards Act. 
The coverage of the Fair Labor StandardsAct and the Civil Righ 
Act differs in several important respects. For example, ® x ®®“£*?' 
adminis trative and professional employees and employees of certain 
JEST £d service establishments are ®xempt fXcm seet io n 6(d) of 
the Fair Labor Standards Act by section 13 of that. Act. (29 U.S. . 
211(a)). Thus, if the Bennett Amendment is regarded as limiting 
coverage of Title V1X to the coverage of the Fair Labor Standa;-ds 
Art ^eTin these occupations would not be able to bring complaints 
of discrtoination in payf Such a result is clearly inconsistent 
irtth the basic purpose of Title VII to prohibit discrimination. It 
would also give the Bennett Amendment a drastic substantive effect 
£££ could hardly be considered a "technical correction," as stated 

by Senator Bennett. 

The Equal Pay Act prohibits paying women or men at a rate less than 
the rate paid to employees of the opposite sexfor equal 
lobe the performance of which requires equal skill, effort, and 
responsibility, and which are performed under similar working 
conditions * * *." Title VII does not contain any comparable 
standard for determining discrimination in compensation. A reason- 
able interpretation of the Bennett Amendment is one which would 
Sply^hHtandsrds of the Equal Pay Art applicable to, cases in- 
volving discrimination in the amount of compensation which arise 
under Title VII. The Council supports this interpretation an 
opposes any interpretation which would limit the =overag® under 
Title VII. We believe this interpretation is consistent with the 

~ «r loth O. C1VU «*«.*«-• 

the Equal Pay Act. 
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State Labor Star ^ ftrdfi Legislation 



£££££ SSS S-; 

SSf ££££411 •» »«• <* s '““ 

labor standards lavs for both men and women. 

» cmiku —a- “ S^S?«2SSS“ 

»”*s; -“^ss sars. 

bswsss ra= swS&sKr 

r““ 

BaX ^ w^urf fo^Ol vOTkers are discouraged by adequate pro- 
excessive hoursforall vorx exemp tions should be made for 

Vl8i0 « S^Ktive ^d Sessional vtmen, since they 
SSSS ^Sf^tations on hours adversely affect their 
opportunities for employment and advancement . 

It should also 

an^niStvork ^mor^elible^ulations applicable to both men 
“d SK Ad ministered by appropriate regulatory bodies. 
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